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 SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO 
THE CONCLUSION OF THIS WASHINGTON REPORT. 

 
In PLR 201105012, the Internal Revenue Service ruled that an insurance company 

which issues deferred and immediate variable annuity contracts via segregated accounts 
offering “lifecycle” investment options based on the approximate year of a contract 
holder’s retirement will be treated as the owner of the underlying investments where the 
investment decisions are made in the sole discretion of the investment manager selected by 
the insurance company. This ruling will obtain even though some of the life cycle 
insurance funds will invest, directly or indirectly, in publicly available funds. 

Under Section 817(h), a variable contract based on a segregated asset account is not treated as an 
annuity, endowment, or life insurance contract unless the segregated asset account is adequately diversified. 
For purposes of testing diversification, applicable Treasury regulations provide a “look-through” rule for 
assets held through certain investment companies, partnerships, or trusts. Look-through treatment is 
available with respect to any investment company, partnership, or trust only if (i) all the beneficial interests 
in the investment company, partnership, or trust are held by one or more segregated asset accounts of one 
or more insurance companies, and (ii) public access to such investment company, partnership, or trust is 
available exclusively (except as otherwise permitted) through the purchase of a variable contract. 

http://www.aalu.org/
http://www.aaluwr.org/majorrefs/Ref11-19A.pdf
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On July 23, 2003, the Treasury and Internal Revenue Service issued two revenue rulings (Rev. 
Ruls. 2003-91 and 2003-92), designed, in the words of the Treasury press release accompanying the 
rulings, “to curtail the abusive use of life insurance and annuity contracts to avoid current taxation on 
investment earnings.” (See our Bulletins Nos. 03-74 and 03-75.)  The rulings were followed, on July 30, 
2003, by proposed regulations issued under the authority of section 817, which were finalized with little 
change on March 1, 2005.  (See T.D. 9185, discussed in our Bulletin No. 05-31.)  

While ostensibly breaking new ground, the rulings and regulations collectively affirmed the Internal 
Revenue Service’s long-standing interpretation of the “investor control” doctrine as applied to variable life 
and annuity products.  See, e.g., Rev. Rul. 81-225, 1981-2 C.B. 12, which held that the insurance company 
in Situation 5 of the ruling would be considered to be the owner of mutual fund shares in a situation in 
which the investments in the mutual fund shares are controlled by the insurance company and the mutual 
fund shares are available only through the purchase of an annuity from the insurance company.  Contrast 
Christofferson v. U.S., 749 F.2d 513 (8th Cir. 1984), in which the contract holders retained, among other 
rights (rights in addition to those present in PLR 2009815006 and Rev. Rul. 81-225), the right to direct that 
their premium payments be invested in any of six publicly traded mutual funds. The Court in 
Christofferson concluded, given these additional rights, that, for federal income tax purposes, the contract 
holders, not the issuing insurance company, owned the mutual fund shares that funded the variable annuity. 

Similarly, in Rev. Rul. 82-54, 1982-1 C.B. 11, amounts held in segregated asset accounts underlying 
variable contracts were invested as the contract holder directed in shares of any or all of three mutual funds, 
each of which represented a different broad, general investment strategy. Shares of the mutual funds were 
available only to insurance company segregated asset accounts.  However, while the mutual funds 
themselves were not available to the general public, the mutual funds held common stocks, bonds and 
money market instruments, all of which were available for purchase by members of the general public. The 
public availability of the assets held by the mutual funds did not lead to the conclusion that the issuing 
insurance company was simply a conduit between the contract holders and their mutual funds or the 
underlying assets of the mutual funds. 

PLR 201105012 illustrates that application of these principles.   

In that ruling, “Taxpayer” is an insurance company that issues deferred and immediate variable 
annuity contracts (the "Contracts"), which offer a fixed investment option and a menu of variable 
investment options. Only Taxpayer can add or remove investment options under the Contracts.  In the case 
of the variable investment options, the portion of a net premium allocated to such options under a Contract 
is held in the Separate Account.  The assets of the Separate Account are, in turn, allocated among sub-
accounts (the "Sub-Accounts") that correspond to the variable investment options under the Contracts.  

Some Sub-Accounts (the "Lifecycle Sub-Accounts") represent an investment strategy based on the 
approximate year of a Contract holder's retirement. Each Lifecycle Sub-Account invests all of its assets in 
shares of a corresponding mutual fund (a "Lifecycle Insurance Fund").  Taxpayer represents that each Sub-
Account meets the diversification requirements of section 817(h) of the Code and applicable Treasury 
regulations.  Taxpayer also represents that all the beneficial interests in each of the Lifecycle Insurance 
Funds are held by one or more insurance companies and that public access to each of the Lifecycle 
Insurance Funds is available exclusively through the purchase of a variable contract.  

The specific assets held by each Lifecycle Insurance Fund are determined by an investment 
manager ("Investment Manager") and are subject to change at any time. A Contract owner has the ability to 
allocate premiums and transfer dollars among the various Lifecycle Sub-Accounts, but all investment 
decisions regarding the Lifecycle Insurance Funds are made by the Investment Manager in its sole and 
absolute discretion. A Contract owner has no legal, equitable, direct, or indirect ownership interest in any of 
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the Lifecycle Insurance Fund assets. Rather, the Contract owner only has a contractual claim against 
Taxpayer to collect cash under the terms of the Contract.  

Although the Lifecycle Insurance Funds currently invest exclusively in shares of other insurance-
dedicated RICs (the "Lower-Tier Insurance Funds") for which Taxpayer or one of various companies 
affiliated with Taxpayer (collectively, the "Group") serves as the investment manager, Taxpayer proposes 
to allow the Lifecycle Insurance Funds to invest not only in Lower-Tier Insurance Funds, but also to invest 
some or all of their assets in certain funds that are open - directly or indirectly - to the general public.   

On these facts, the Revenue Service ruled that a Lifecycle Insurance Fund's investment in funds that 
are - directly or indirectly - open to the general public will not cause the Contract owners to be treated as 
the owners of shares of the Lifecycle Insurance Fund for federal income tax purposes.  

The Service reasoned, citing the authorities outlined above, that because:  

(i) all investment decisions regarding the Lifecycle Insurance Funds are made by the Investment 
Manager in its sole and absolute discretion;  

(ii) the investment strategies of the Lifecycle Insurance Funds are sufficiently broad to prevent the 
owner of a Contract from making particular investment decisions through investment in a Lifecycle 
Insurance Fund; and  

(iii) shares of each Lifecycle Insurance Fund are not sold directly to the general public,   

A contract owner does not have direct or indirect control over the Separate Account or any Sub-
Account asset.  Therefore, the assets of each Lifecycle Sub-Account will be treated for federal income tax 
purposes as owned by Taxpayer and not by the owner of a Contract.  

Any AALU member who wishes to obtain a copy of PLR 201105012 may do so through the 
following means: (1) use hyperlink above next to “Major References,” (2) log onto the AALU website at 
www.aalu.org and enter the Member Portal with your last name and birth date and select Current Washington 
Report for linkage to source material or (3) email Anthony Raglani at raglani@aalu.org and include a 
reference to this Washington Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 

 

http://www.aalu.org/
mailto:raglani@aalu.org
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The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 

http://www.aalu.org/
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